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JURISDICTIONAL STATEMENT
This appeal is from a Final Judgment entered August 5, 1993,
in the Fourth Judicial Circuit Court in Juab County, State of
Utah.

This Court has jurisdiction pursuant to Utah Code Ann. §

78-2a-3(2)d (1992), and Utah Rules of Appellate Procedure, Rule
3(a) and 4(a).
STATUTORY AUTHORITY
The texts of the following statutory authorities relevant to
the present case are set forth in the Addendum:

Utah R. Crim. P.

Rule 4(b),(d),(e); Utah R. Crim. P. Rule 5(a), (b); Utah R. Civ.
P. Rule 81(e); Utah R. Civ. P. Rule 63(b); Utah R. App. P. Rule
24(a)(9); Utah Code Ann. § 77-2-1.1 (1993), and Utah Code Ann. S
77-2-1 (1993).
STATEMENT OF THE CASE
Nature of the case.

This is a case involving a misdemeanor

citation for driving a motor vehicle at the time when the
Defendant's driver's license had expired.
Course of Proceedings.

On March 2, 1993, the Defendant was

cited for driving without a valid driver's license and for two
equipment violations.

On April 28, 1993 the Defendant appeared

before the Justice's Court.

Pursuant to the Defendant's motion,

the Justice's Court Judge disqualified herself and transferred
the case to the Circuit Court in and for Juab County, State of
1

Utah,
The Defendant appeared before the Circuit Court on June 18,
1993, pursuant to a pre-trial conference notice.
set for jury trial on June 24, 1993.

The matter was

The Defendant filed

numerous motions, which were all denied and found to be without
merit.

After a trial on the merits of the case, the jury

returned a verdict of guilty against the Defendant.

The Court

entered the judgment on August 5, 1993, and subsequently
sentenced the Defendant.

A timely Notice of Appeal was thereupon

filed.
STATEMENT OF THE FACTS
The Defendant was driving a motor vehicle on 1-15 on March
2, 1993, when Trooper Charlie Wilson of the Utah Highway patrol
stopped him for a couple of equipment violations.

Upon stopping

the vehicle, the officer requested a driver's license, whereupon
the officer discovered that the Defendant's driver's license had
expired in February, 1992. The officer prepared a citation for
the defective equipment and for the expired driver's license. (R.
at 2.)

The Defendant refused to sign the citation.

Rather than

physically arrest the Defendant, the officer gave the Defendant a
copy of the citation and told the Defendant to contact the
Justice's Court in and for the Nephi Precinct.
When the Defendant failed to appear before the Justice's
2

Court, the Court issued a Criminal Summons and had it served upon
him.

(R. at 3-4.)

The Defendant appeared before the Justice's

Court on April 28, 1993.

The two defective equipment counts were

in the form of a "fix it" ticket and when the Defendant provided
proof that the defective equipment had been repaired, the court
dismissed those counts. The Defendant refused to enter a plea to
the expired driver's license charge, so the Court entered a not
guilty plea for him, pursuant to Rule 11 of the Utah Rules of
Criminal Procedure. (R. at 9-10.)
The Defendant then moved the Justice's Court Judge to
disqualify herself pursuant to Rule 29 of the Utah Rules of
Criminal Procedure.

(R. at 17-20.)

The Justice's Court Judge

disqualified herself and transferred the case to the Circuit
Court in and for Juab County, State of Utah.

(R. at 21.)

The Defendant appeared before the Circuit Court on June 18,
1993, pursuant to a pre-trial conference notice.

(R. at 22.)

The Defendant objected to the jurisdiction of the Court over him.
(R. at 3 0-33.)

The Circuit Judge then caused the Defendant to be

served with a Summons.

(R. at 95-96.)

The matter was set for jury trial on June 24, 1993. The
Defendant filed numerous motions, which were all denied and found
to be without merit.

The State filed an Amended Information

which did not change the language of the Information.
3

The

Defendant was still charged with driving a motor vehicle on an
expired driver's license.

The amendment merely changed the

charging section from Utah Code Ann. 41-2-124 to 41-2-104, which
is the more appropriate section for the charged crime. (R. at 5,
60.)

The Court found that the Defendant was not prejudiced by

the filing of the Amended Information in that at all times he was
aware of the nature of the charge against him.
After a trial on the merits of the case, the jury returned a
verdict of guilty against the Defendant.
subsequently sentenced the Defendant.

(R. at 89.)

The Court

(R. at 137-138.)

SUMMARY OP ARGUMENTS
With respect to the first issue, the charging language of
driving a motor vehicle when the driver's license was expired
remained exactly the same after the Information was amended;
therefore, the amendment did not add or change the charge.
Likewise, the Defendant's rights were not "substantially"
prejudiced.

(Appellant's Brief at 1.)

Regarding Defendant's second issue, The Utah Rules of Civil
Procedure apply so that no party can disqualify a judge for
prejudice or bias more than once in any case.

Therefore, the

trial court did not err in dismissing Defendant's affidavit of
bias and prejudice.
The Defendant next takes issue with the Information not
4

setting forth essential elements of the offense with which he was
charged. However, the rules do not state that the prosecutor must
do so, but instead puts the burden on the defendant to request
any more information through a bill of particulars.
The fourth and fifth issues are so general and vague that
they should not be considered by this Court.

The Appellant is

not specific in how the conviction was derived from a vague
interpretation of the statute or how the trial court improperly
construed the statute.

The Appellant did not submit any proposed

jury instructions, nor did he take exception to those proposed by
the State.

Also, the Appellant does not allege any specific

irregularities in the proceeding that violated his constitutional
rights and prevented him from having a fair trial.

Moreover, by

not referring to the Record, the Defendant has not shown that the
trial was improper and the Court must assume regularity in the
proceedings.
ARGUMENT
I.

The amended Information did not change or add an additional
charge so the Defendant was always aware of the charge
against him and therefore the change was not prejudicial.
The controlling statute for this issue is Rule 4(d) of the

Utah Rules of Criminal Procedure.

It states that an information

may be amended on the day of the trial so long as the amendment
does not charge additional or different offenses and prejudice
5

the defendant's substantial rights1.

This rule was used to

decide the cases of State v. Peterson, 681 P.2d 1210 (Utah 1984)
and State v. Ramon, 736 P.2d 1059 (Ut. App. 1987).
In Peterson, the court sets out the rule and then cites
State v. Ricci, 655 P.2d 690 (Utah 1982). In both cases the
court, following the cited rule, allowed a change of language in
the Information when the "basic charge" stayed the same.
Peterson, P.2d at 1220-21.

The court affirmed the amendment and

conviction because the change was only from 76-5-103(a) to 76-5103(b) and therefore the "basic charge" remained the same,
meaning that there were no additional or different offenses
charged and the substantial rights of the defendants were not
prejudiced.

Id.

In the present case as in the Peterson case, the information
was only amended by changing the subsection numbers of the
charging statute whereas the "basic charge" remained the same and
the Defendant was not prejudice by the change.

In this case the

basic charge was "driving a motor vehicle at the time when his
license was expired."

(R. at 5, 60.)

In both Informations the

charge stayed the same and only the subsection numbers of 104 and

1

"The court may permit an indictment or information to be
amended at any time before verdict if no additional or different
offense is charged and the substantial rights of the defendant
are not prejudiced. . . . " Utah R. Crim. P. 4(d), 1993.
6

124 were changed.
State v. Ramon, 73 6 P.2d 1059 (Utah App. 1987) is important
in this case by comparing what is not acceptable (as was the
situation in that case) with what is acceptable (as was the
situation in Peterson, and as is the situation in the present
case)•

In Ramon, the court states that Peterson does not apply

because the amendment in Ramon involved two separate and
different crimes, that of receiving stolen property and
concealing stolen property.

Id, at 1062.

The differentiating

factor between the two cases was that Ramon involved a change
resulting in significantly different elements.

However, in

Peterson, the elements remained the same because the basic charge
was the same.
Likewise, the present situation falls along the lines of the
decision in Peterson.

In Ramon, the amended information charged

an additional or different offense as was prohibited by law.
However, this is not the situation in the present case before
this Court.

At all times, the Defendant knew that he was charged

with driving without a valid license on the interstate and his
elements of proof remained the same, namely, that he was not
driving a motorized vehicle, or that he was not on the highway,
or that he had a valid driver's license.
The Utah Supreme Court in 1988, furthers solidifies the
7

above analysis in favor of the State by showing that the two
conditions as listed in the above stated rule were met.
Lancaster, 765 P.2d 872 (Utah, 1988).

State v.

The amendment in that case

changed the charge from Utah Code Ann. § 76-5-103.5(2)(b) which
is possibly a capital felony to Utah Code Ann. § 76-5-103.5(2)(a)
which is a felony of the first degree.

The court held that the

judge's amendment of an information which only changed the
statutory reference but did not alter the text of the
information, was not prejudicial.

Id., at 873.

As stated in the argument on this issue above, the
information amendment did not alter the text of the amendment and
therefore was not prejudicial.
The Defendant adds another element to this first issue by
citing Peterson and then stating that the Information was faulty
because no language was explicitly stated. (Brief for Appellant
at 10-11.)

However, this is not a requirement.

In reading the

full quote the true application of Peterson is shown.
In general, these two conditions are met where the
proposed amendment to an information merely recites
language of the statute originally charged. In
Peterson the defendant was charged with aggravated
assault under Utah Code Ann. § 75-5-103(1)(a) (1978).
The proposed amendment, granted on the second day of
trial, substituted section (b), " . . . uses a deadly
weapon or such means or force likely to produce death
or serious bodily injury," for subsection a, ". . .
intentionally causes serious bodily injury to another,"
as the basis for the charges. The offense, aggravated
assault, remained the same. The court found since "the
8

amendment to the information did not change the basic
charge," no substantial rights were prejudiced and
affirmed the trial courts ruling.
Ramon, 736 P.2d at 1062, quoting Peterson, 681 P.2d at 1221,
citations omitted.

As the court stated in that case the offense

of aggravated assault remained the same, likewise, the offense of
driving without a valid driver's license remained the same in the
present situation.
Moreover, the information does not need to set for the
express language of the statute.

It is enough that the common

law language is used which is sufficient to give the defendant
notice of the charge.

Utah R. Crim. P. 4(b). The language used

in the information is the language commonly used when individuals
are driving without a valid license.

This will be discussed

further in issues three and four.
II.

The Defendant is allowed only one affidavit of dismissal per
case so the second dismissal of his affidavit of bias and
prejudice was correct.
Rule 63(b) of the Utah Rules of Civil Procedure is concerned

with the disqualification of judges and states in part:

"No

party shall be entitled in any case to file more than one
affidavit. . ."

Utah R. Civ. P. 63(b).

9

This rule is applied to

criminal cases in Rule 81(e) of the Utah Rules of Civil
Procedure2.

Since the Defendant had previously filed an

affidavit and requested for disqualification as to the Justice
Court Judge he was not permitted to file another affidavit
against the Circuit Judge, and therefore his motion for
disqualification was properly denied.
The Defendant finds fault with the Information in that it
was not sworn to before a magistrate.
15.)

(Appellant's Brief at 13-

The rules cited in his brief on this matter simply do not

control any more.

Rule 5 of the Utah Rules of Criminal Procedure

states that the prosecuting attorney may file an information
before the magistrate.

Utah R. Crim. P. 5(a), (b). Moreover,

the prosecuting attorney is the only one who signs informations,
it is no longer necessary for a magistrate to do so.3 Utah Code
Ann. 77-2-1.1 (1993).

2

Application in criminal proceedings. These rules of
procedure shall also govern in an aspect of criminal proceedings
where there is no other applicable statute or rule, provided,
that any rule so applied does not conflict with any statutory or
constitutional requirement. Utah R. Civ. P. 81(e).
3

"The prosecuting attorney shall sign all informations.
The prosecuting attorney may: (1) sign the information in the
presence of a magistrate; or (2) present and file the information
in the office of the clerk where the prosecution is commenced
upon the signature of the prosecuting attorney." Utah Code Ann.
§ 77-2-1.1.
10

III. The State is not obligated to set forth the elements of the
charging offense absent a bill of particulars for which this
Defendant did not ask.
The Utah Rules of Criminal Procedure set forth the
controlling language of the law for this issue.

It states that

details relating to the charge need not be set out in the
information but may be obtained through a bill of particulars.
See, Utah R. Crim P. 4(b), (e).
In responding to this issue the case State v. Bell, 770 P.2d
100 (Utah 1988), offers a good explanation to the requirements of
Rule 4 of the Utah Rules of Criminal Procedure.

In the case the

court states that the prosecution may set forth a fact statement
providing details, however, it continues by stating that "an
information or indictment is legally sufficient even if it
consists of nothing more than an extremely summary statement of
the charge that would not provide the accused with sufficient
particulars to prepare an adequate defense."
citation omitted.

Id.F at 104,

This means that the information does not need

to provide the accused with the particulars he needs to prepare
his defense.
Even more applicable to present situation is the following
statement from Bell:

11

When an indictment or information legally sufficient
under rule 4(b) does not provide the notice guaranteed
by article I, section 12, the accused may request a
bill of particulars under rule 4(e), Once such a
request is made, the accused is entitled to receive,
and the State has the burden of providing, a written
bill of particulars which, in conjunction with the
indictment or information, gives notice of the
particulars of the charges in sufficient factual detail
to enable the accused to prepare an adequate defense.
Id., at 104, citations omitted.
Applying this case to the present situation, shows that it
is not the burden of the prosecution to set forth the particulars
that the Defendant is complaining is lacking in the information.
The Information meets rule 4(b) in that it gives the charging
language4, which need not be the statutory language, but may be
the common law language.

The language in the present Information

is routinely used when people have applied and obtained a license
but which license is no longer valid.

This is the only statute

that describes the conduct for which the Defendant was involved.
Since the Information meets rule 4(b), the obligation is on
the Defendant to seek for a bill of particulars which the
prosecution then would be obligated to give.

That is the

recourse for a Defendant who purportedly is "confused" and thus
inhibited from preparing "an adequate defense" to the charge of
4

As state before, the Information charges the Defendant by
stating that "he did drive a motor vehicle at a time when his
driver,s license had expired." (R. at 5, 60).
12

driving with out a valid license (Appellant's Brief at 2). 5
IV.

Issues four and five are vague and do not properly cite the
record and therefore are construed to indicate a fair trial
and to sustain the jury verdict.
A.

The statute was correctly applied to the Defendant.

The Defendant claims that the statute was applied overbroad
in the conviction of the Defendant.

(Appellant's Brief at 2)•

However, the language of the statute as interpreted in its clear
meaning, is that in order to drive on a public road, the driver
must have a valid license.

Licenses by nature are only issued

for a certain period of time and outside of that period of time
they are no longer considered valid and therefore a driver who is
using a license which has expired is no longer driving on a
license.
Moreover, as stated above, this statute is routinely used
when people have applied and obtained a license but which license
is no longer valid.

This is the only statute that describes the

kind of conduct which has long been held illegal.
The Court must also note that the Defendant does not cite
any facts in the record which show that the vague language of the
statute denied him his opportunity to be fully heard.

5

Also, he

The prosecutor had informed the Defendant even up to the
day of the trial that if he would provide proof that he now had a
current driver's license he would dismiss the charge against him.
13

does not cite anywhere in the Record that his due process
guarantees and the doctrine of fundamental fairness were
violated.
Rule 24(a)(9) of the Utah Rules of Appellate Procedure state
that the Appellants brief "shall contain the contentions and
reason of the appellant with respect to the issues presented,
with citations to the authorities, statutes, and parts of the
record relied on."

Id,f emphasis added.

In State v. Olmos, 712 P.2d 287 (Utah 1986), the court
stated that because the defendant failed to refer to the pages of
the record in support of his points on appeal the deficiencies
would require the court to assume regularity in the proceedings
and correctness in the judgment appealed from.

Id., at 287,

citing State v. Jones, 657 P.2d 1263 (Utah 1982); State v.
Steggell. 660 P.2d 252 (1983).
Moreover, in Knight v. Knight, 18764 (Utah 1984), the court
stated ". . . [I]n no instance anywhere in her brief was
reference made to any portion of the record to which this court
could look in arriving at a decision to overturn the decision of
the trial court."
All of these cases are applicable to the Defendant's brief
because no where in his brief does there exist a citation to the
Record.

Therefore, this Court should assume regularity in the
14

proceedings and correctness in the judgment and discount any
alleged constitutional or statutory issues.
Moreover, the court should note that the Defendant does not
even allege any specific irregularities in the proceeding that
violated his constitutional rights that prevented him from having
a fair trial.
CONCLUSION

The Court should find that the amended information at the
trial did not change or add any charges against the Defendant and
he was likewise not prejudiced by the amendment.

Also that the

Defendant had already used one disqualification of a judge and
therefore was not permitted to request another.

Also that the

prosecutor need not give explicit language of the statute in the
Information and that the Defendant's recourse for his confusion
about driving without a valid driver's license was to request a
bill of particulars.

Moreover, the Defendant does not cite to

the Record to establish that the statute was applied incorrectly
or that his constitutional rights were jeopardized.
All five of Defendant's issues are lacking in substance and
do not even collectively amount to a basis for remand.

The

Appellee prays for the trial court's verdict to be affirmed by
this Court.
15
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ADDENDUM

Utah Rules of Criminal Procedure
Utah R. Crim. P. 4, 1993.
(b)
An indictment or information shall charge the offense
for which the defendant is being prosecuted by using the name
given to the offense by common law or by statute or by stating in
concise terms the definition of the offense sufficient to give
the defendant notice of the charge. An information may contain
or be accompanied by a statement of facts sufficient to make out
probable cause to sustain the offense charged where appropriate.
Such things as time, place, means, intent, manner, value and
ownership need not be alleged unless necessary to charge the
offense. Such things as money, securities, written instruments,
pictures, statutes and judgments may be described by any name or
description by which they are generally known or by which they
may be identified without setting forth a copy. However, details
concerning such things may be obtained through a bill of
particulars. Neither presumptions of law nor matters of judicial
notice need be stated.
* * *

(d) The court may permit an indictment or information to be
amended at any time before verdict if no additional or different
offense is charged and the substantial rights of the defendant
are not prejudiced.
* * *

(e) When facts not set out in an information or indictment
are required to inform a defendant of the nature and cause of the
offense charged, so as to enable him to prepare his defense, the
defendant may file a written motion for a bill of particulars.
The motion shall be filed at arraignment or within ten days
thereafter, or at such later time as the court may permit. The
court may, on its own motion, direct the filing of a bill of
particulars. A bill of particulars may be amended or
supplemented at any time subject to such conditions as justice
may require. The request for and contents of a bill of
particulars shall be limited to a statement of factual
information needed to set forth the essential elements of the
particular offense charged.

Utah R. Crim. P. 5, 1993.
(a) Unless otherwise provided, all criminal prosecutions
whether for felony,misdemeanor or infraction shall e commenced by
the filing of an information or the return of an indictment.
Prosecution by information shall be commenced before a magistrate
having jurisdiction of the offense alleged to have been committed
unless otherwise provided by law.
(b) Unless otherwise provided, no information shall be
filed before a magistrate charging the commission of a felony or
class A misdemeanor unless the prosecuting attorney shall first
authorize the filing of such information. This restriction shall
not apply in cases where the magistrate has reasonable cause to
believe that the person to be charged may avoid apprehension or
escape before approval can be obtained.
Utah Rules of Civil Procedure
Utah R. Civ. P. 81(e), 1993. Application in criminal
proceedings. These rules of procedure shall also govern in an
aspect of criminal proceedings where there is no other applicable
statute or rule, provided, that any rule so applied does not
conflict with any statutory or constitutional requirement.
Utah R. Civ. P. Rule 63(b). Disqualification. Whenever a party
to any action or proceeding, civil or criminal, or his attorney
shall make and file an affidavit that the judge before whom such
action or proceeding is to be tried or heard has a bias or
prejudice, either against such party or his attorney or in favor
of any opposite party to the suit, such judge shall proceed no
further therein, except to call in another judge to hear and
determine the matter.
Every such affidavit shall state the facts and the reasons
for the belief that such bias or prejudice exists, and shall be
filed as soon as practicable after the case has been assigned or
such bias or prejudice is known. If the judge against whom the
affidavit is directed questions the sufficiency of the affidavit,
he shall enter an order directing that a copy thereof be
forthwith certified to another judge (naming him) of the same
court or of a court of like jurisdiction, which judge shall then
pass upon the legal sufficiency of the affidavit. If the judge
against whom the affidavit is directed does not question the
legal sufficiency of the affidavit, or if the judge to whom the
affidavit is certified finds that it is legally sufficient,
another judge must be called in to try the case or determine the
matter in question. No party shall be entitled in any case to
file more than one affidavit; and no such affidavit shall be

filed unless accompanied by a certificate of counsel of record
that such affidavit and application are made in good faith.
Utah Rules of Appellate Procedure
Utah R. App. P. 24(a)(9), 1993. An argument. The argument shall
contain the contentions and reasons of the appellant with respect
to the issues presented, with citations to the authorities,
statutes, and parts of the record relied on.
Utah Code Annotated
Utah Code Ann. § 77-2-1. Unless otherwise provided by law, no
information may be filed charging the commission of any felony or
class A misdemeanor unless authorized by a prosecuting attorney.
Utah Code Ann. § 77-2-1.1. The prosecuting attorney shall sign
all informations. The prosecuting attorney may:
(1) sign the information in the presence of a magistrate; or
(2) present and file the information in the office of the
clerk where the prosecution is commenced upon the signature of
the prosecuting attorney.

